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McCaw Cellular Communications, Inc. ("McCaw"), by its

attorneys and pursuant to Section 1.106(g) of the Commission's

rules, hereby opposes the Petition for Reconsideration

("Petition") of the Commission's Report and Order in the above-

captioned proceeding!1 filed by the Public Utilities Commission

of Ohio ("PUCO"). The Petition briefly describes a rate

complaint proceeding currently pending before the PUCO (the

"Cellnet Proceeding"), and asks the Commission for permission to

supplement the Petition with the results of that proceeding. Y

The PUCO further requests that the Commission "indicate its

willingness to accept such information" as part of any

determination of the demarcation line between "preempted rate

regulation and retained state authority over terms and

conditions" of commercial mobile radio services ("CMRS") .'if

!f

?J

Report and Order, FCC 95-193 (rel. May 19, 1995).

PUCO Petition at 3-4.

Id. at 4.
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The Petition should be dismissed or denied. The PUCO does

not challenge the Commission's conclusions in the Report and

Order,:Y and its Petition does not even attempt to articulate a

fuller distinction between rate regulation and "other terms and

conditions" than the Commission has provided. Rather, what the

PUCO apparently seeks is authority to keep alive the Cellnet

Proceeding in the hopes that the record of that case will shed

some additional light on what is meant by "terms and conditions."

There is no factual or legal basis for granting the PUCO's

request.

The statutory preemption of state rate regulation is broad

and unconditional. In preempting state authority over CMRS

rates, Congress sought" [t]o foster the growth and development of

mobile services, that, by their nature, operate without regard to

state lines as an integral part of the national

telecommunications infrastructure . ,,2.1 Lawmakers

recognized that a patchwork of inconsistent state regulation

would undermine the growth and development of mobile services .9./

±I Cf. 47 C.F.R. 1.106 (d) (2) (petitioner should cite
findings of fact and conclusions of law he believes to be
erroneous and "state with particularity the respects in which he
believes such findings and conclusions should be changed") .

2.1 H.R. Rep. No. Ill, 103d Cong., 1st Sess. 260 (1993)
("House Report").

~ See H.R. Rep. No. 213, 103d Cong., 1st Sess. 490 (1993)
( "Conference Report") (intent of revised Section 332 is to
"establish a Federal regulatory framework to govern the offering
of all commercial mobile services 11) (emphasis supplied); see also
id. at 494 (" [T]he Commission, in considering the scope,
duration, or limitation of any State regulation shall ensure that
such regulation is consistent with the overall intent of this

2



To further the legislative objectives of uniformity and the

growth and development of mobile services, the Commission

properly established a strong presumption against granting state

petitions for authority to regulate commercial mobile services,

including cellular services. Congress deliberately chose

"generally to preempt state and local rate and entry regulation

of all commercial mobile radio services. II?/

In the absence of a successful petition for rate authority,

Section 332(c) (3) preempts Ohio from hearing rate complaints.

Any other conclusion would effectively leave the PUCa with

significant authority over rates, even though it was unable to

meet the statutory test for the grant of such authority)!!

subsection. II) •

21 In the Matter of Implementation of Sections 3(n) and
332 of the Communications Act, Regulatory Treatment of Mobile
Services, Second Report and Order, 9 FCC Rcd 1411, 1504 (1994)
(emphasis supplied).

~I Report and Order at "37-39. Cf. G. & T. Terminal
Packaging Co. v. Consolidated Rail Corporation, 646 F. Supp. 511
(D.N.J. 1986), aff'd. 830 F.2d 1230 (3d Cir. 1987), cert. denied,
108 S. Ct. 1291 (1988) (barring collateral complaint against
alleged rate discrimination where ICC had exempted transportation
of certain goods from rate regulation). In G. & T., as here, the
shipper argued that the absence of a complaint procedure left it
without any remedy for price discrimination. The court
disagreed:

This argument ignores that the [Interstate Commerce]
Commission, in granting the exemption [from rate
regulation], has determined that regulation is 'not
needed to protect shippers from abuse of market power.'
[Citation omitted.] . Congress and the Commission
have determined that the market is adequate protection;
it is not the place of this court to disagree with that
determination.

830 F.2d at 1235-36.
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In particular, having failed to demonstrate that llmarket

conditions . fail to protect subscribers adequately from .

. rates that are unjustly or unreasonably discriminatory, ,,'t/ the

PUCO cannot now argue that it should be permitted to adjudicate

complaints regarding rate discrimination.~1 While Section

332(c) (3) (A) reserves to states the authority to regulate the

"other terms and conditions of commercial mobile services," this

power is narrowly circumscribed and does not include rate

discrimination or other rate issues. As the Commission has

explained, a state's complaint proceedings may address only

concern carrier practices that are "separate and apart from

rates, " such as reviewing contractual agreements involving

See 47 U.S.C. 332 (c) (3) (A) (i).

~ See PUCO Petition at 3. Rate regulation indisputably
includes oversight of allegedly discriminatory rates as well as
rate levels. See,~, MCI Telecommunications Corp. v. AT&T
Co., 114 S.Ct. 2223, 2226 (1994) (Communications Act authorized
the Commission "to regulate the rates charged for communication
services to ensure that they were. . non-discriminatoryll)
(emphasis supplied). Such regulation can be accomplished through
case-by-case adjudication of complaints as to existing rates as
well as through prospective review of proposed rates. See 47
U.S.C. § 204(a) (providing for prospective hearings on a new
"charge, classification, regulation, or practice") and id. §
208(b) (1) (establishing procedures for review of complaints on
the lawfulness of a "charge, classification, regulation, or
practice ll ); see also 47 U.S.C. § 202(a) (barring unreasonable
discrimination in "charges, practices, classifications,
regulations, facilities, or services ll ). In the case of cable
television, rate regulation of the basic service tier is
prospective; the rates for cable programming services are
regulated in response to complaints. 47 U.S.C. §§ 543(b) (1) (2)
(basic service tier), 543 (c) (cable programming services) .
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transfers of control and interconnection and roaming

arrangements.!!!

From the PUCO's summary description of the Cellnet

Proceeding, it appears that a number of the issues it is

attempting to adjudicate concern rates. For example, the PUCO

states that it is trying to resolve various allegations involving

the provider's failure to keep separate accounting records,

unlawful cross-subsidization, and differences between wholesale

and retail rates.~1 The Petition provides no additional

information to justify this continuing effort to regulate CMRS

rates. To the extent that the allegations in the Cellnet

Proceeding relate to rates, the Report and Order has rendered the

PUCO without authority to adjudicate them. u1

With respect to the question of what "terms and conditions"

remain permissible in light of the Report and Order, the Petition

does not satisfy the Commission's procedural requirements and

must therefore be dismissed. Based on the very general

information already provided by the PUCO in this docket, the

Commission could provide only general guidance regarding

permissible terms and condition. The Commission made clear in

~I Report and Order at , 43.

~I PUCO Petition at 3.

UI Even assuming the events referred to in the Cellnet
Proceeding occurred prior to the Congress's preemption of state
rate regulation, any remedy the PUCO would prescribe is likely to
be prospective. Permitting the PUCO to continue adjudicating the
complaint in light of the Report and Order would be tantamount to
giving it unlawful rate regulatory authority.
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the Report and Order that any petition seeking clarification on

this point must "specify with particularity the provisions of the

Ohio regulatory practice at issue."W This the PUCO has failed

to do, and its argument that the Cellnet Proceeding should be

kept alive in order to provide the necessary specificity is

unavailing.

If the PUCO had wanted guidance on what is meant by "other

terms and conditions," it should have provided a fuller

description of the activities that it believes are still within

its power to regulate. Having failed to do, it is not readily

apparent why the "results" of the Cellnet Proceeding would be

useful in satisfying the Commission's need for particularity.

The Commission should not allow the PUCO to use a defect in its

own pleadings as a justification for continued rate

regulation. UI

HI Report and Order at , 44.

~ To the extent the PUCO actually wishes to submit these
results as "evidence" to support lithe PUCO's right to pursue more
traditional rate and market entry regulation in the future,"
Petition at I, such a filing would be grossly out of time. The
Commission asked for information regarding carrier conduct and
market conditions over a year ago and, based on the data already
supplied, it denied PUCO's "future" request.
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For the foregoing reasons, the Commission should deny the

PUCO's Petition.

Respectfully submitted,

MCCAW CELLULAR COMMUNICATIONS, INC.

--f~A.~ 4,F!;
Scott K. Morris
Senior Vice President - External
Affairs

Cathleen A. Massey
Vice President - External Affairs
McCaw Cellular Communications, Inc.
1150 Connecticut Avenue, N.W.
4th Floor
Washington, D.C. 20036
202/223-9222

Howard J. Symons
Sara F. Seidman
Mintz, Levin, Cohn, Ferris,

Glovsky and Popeo, P.C.
Suite 900
701 Pennsylvania Ave., N.W.
Washington, D.C. 20004

Of Counsel

July 5, 1995

Fl/41053.2
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CERTIFICATE OF SERVICE

I, Tanya Butler, do hereby certify that on this 5th day of July, 1995 a copy of the

foregoing Opposition of McCaw Cellular Communications, Inc., was served by either first

class mail, postage prepaid, or by hand delivery on the following:

Regina Keeney*
Bureau Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

Michael Wack*
Deputy Chief, Policy Division
Federal Communications Commission
1919 M Street, N.W., Room 644
Washington, D.C. 20554

ITS*
1919 M Street, N.W.
Room 246
Washington, D.C. 20554

Lee Fisher
James B. Gainer
Steven T. Nourse
Public Utilities Section
180 East Broad Street
Columbus, Ohio 43215-3893

Joel H. Levy
William B. Wilhelm, Jr.
Cohn and Marks
National Cellular Resellers
Association
1333 New Hampshire Avenue, N.W.
Suite 600
Washington, D.C. 20036

Leonard J. Kennedy
Laura H. Phillips
Richard S. Denning
Dow, Lohnes & Albertson
Nextel Communications, Inc.
1255 23rd Street, N.W.
Washington, D.C. 20037

Alan R. Shark
President
American Mobile Telecommunications
Association, Inc.

1150 19th Street, N.W.
Suite 250
Washington, D.C. 20036

Elizabeth R. Sachs,
Lukas, McGowen, Nace & Gutierriez
American Mobile Telecommunications
Association, Inc.
1111 19th Street, N.W.
Suite 1200
Washington, D.C. 20036

Michael F. Altschul,
Randall S. Coleman,
Andrea D. Williams,
Cellular Telecommunications Industry
Association

1250 Connecticut Avenue, N.W.
Suite 200
Washington, D.C. 20036



Russell H. Fox,
Susan H.R. Jones,
Gardner, Carton & Douglas
E. F. Johnson Company
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005

Thomas Gutierrez,
J. Justin McClure,
Lukas, McGowan, Nace &
Gutierrez, Chartered

Mobile Telecommunication
Technologies
1111 Nineteenth Street, N. W.
Suite 1200
Washington, D.C. 20036

Mark J. Golden
Vice President
Personal Communications
Industry Association

1019 Nineteenth Street, N.W.
Suite 1100
Washington, D.C. 20036

Judith S1. Ledger-Roty,
James J. Freeman,
Reed, Smith, Shaw, & McClay
Paging Network, Inc.
1200 18th Street, N.W.
Washington, D.C. 20036

Richard McKenna
GTE Service Corporation
600 Irving Ridge
HQE03J36
Irving, Texas 75015-6363
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Donald J. Evans
William J. Sill
R. Bradley Koerner
McFadden, Evans & Sill
GTE Mobilnet, Inc.
GTE Service Corp.
1627 Eye Street, N.W.
Suite 810
Washington, D.C. 20006

Thomas J. Casey
Jay L. Birnbaum
Richard A. Hindman
Skadden, Arps, Slate
Meagher & Flom

New Par
1440 New York Avenue, N.W.
Washington, D.C. 20005-2111

John C. Gockley
Frank M. Panek
Attorneys for Ameritech
2000 W. Ameritech Center Drive
Room 4H84
Hoffman Estates, Illinois 60196

Richard S. Becker
James S. Finerfrock
Becker & Madison, Chartered
Ray's Electronics, Inc.
1915 Eye Street, N. W.
8th Floor
Washington, D.C. 20006

Jay C. Keithley
Sprint Cellular Company
1850 M Street, N.W.
Suite 1100
Washington, D.C. 20036

Kevin C. Gallagher
Sprint Cellular Company
8725 W. Higgins Road
Chicago, Illinois 60631



L. Andrew Tollin
Michael Deuel Sullivan
Wilkinson, Barker, Knauer & Quinn
Bell South Corporation
1735 New York Avenue, N.W.
Washington, D.C. 20006

William B. Barfield
Jim O. Llewellyn
Bell South Corporation
1155 Peachtree Street, N.E
Atlanta, Georgia 30309-3610

* BY HAND
F1/41232.1
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Charles P. Featherstun
David G. Richards
Bell South Corporation
1133 21st Street, N.W.
Suite 900
Washington, D.C. 20036


